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FOR THE DISTRICT OF DELAWARE
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v.
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NO. __________________

ISO NEW ENGLAND INC., 
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:








:





Defendant.

:

__________________________________________
NOTICE OF REMOVAL


Defendant ISO New England Inc. (the “ISO”), by its undersigned attorneys, hereby provides notice of its removal of the above-captioned case from the Superior Court of the State of Delaware in and for New Castle County to the United States District Court pursuant to 28 U.S.C. § 1441(b) and 1446.  Removal is proper for the following reasons:

1.     This action was commenced by Indeck Maine Energy, L.L.C. (“Indeck”) in the Superior Court of the State of Delaware in and for New Castle County on October 24, 2000.  The case was docketed as Civil Action No. 00C-10-217 JOH.  A copy of the Complaint (along with the Superior Court Civil Case Information Statement) is attached as Exhibit “1.”

2.     The ISO’s agent, CT Corp., was served with the Complaint on November 2, 2000.  A copy of the Summons is attached hereto as Exhibit “2”, and a copy of the CT System Service of Process Transmittal Form is attached hereto as Exhibit “3”.

3.     This Notice of Removal is timely, as it is filed within thirty (30) days of the date of service of the Complaint on the ISO.

4.     As plaintiff alleges in the Complaint, the ISO is the independent system operator that operates the New England bulk power system and administers the markets for wholesale electricity pursuant to the specific authorization of FERC.  The ISO was created at the request of the New England Power Pool (“NEPOOL”) and is approved and regulated by FERC as a public utility.  New England Power Pool, 79 FERC ¶ 61,374 at p. 62,587 (1997).  The ISO administers the markets pursuant to market rules reviewed and approved by FERC.  Complaint, ¶¶ 5-7.   All wholesale electric rates in the markets administered by the ISO are determined in accordance with the market rules which are part of a FERC-filed rate schedule.  FERC has executive jurisdiction to determine the reasonableness of such rates.

5.     The Complaint alleges that the ISO has failed to compensate Indeck at the agreed-upon price for energy supplied to the markets and for other costs incurred by Indeck at the direction of the ISO.  Complaint, ¶ 1.  Plaintiff concedes that energy prices are determined by NEPOOL market rules.  Complaint, ¶ 8.  Moreover, under these market rules, entities who purchase energy through the market – not the ISO – pay the energy clearing price or, in situations where the ISO is required by market rules and regulations to schedule energy “out of merit order,” pay the increment of bid prices over the energy clearing price.  Complaint, ¶¶ 8-9.
  

6.     Plaintiff further alleges that this dispute arises from an “after-the-fact ‘interpretation’ of the market rules.”  Complaint, ¶ 12.  Specifically, plaintiff challenges the application of Market Rule 17 (included in NEPOOL’s Rate Schedule FERC No. 5) to its bids for energy supplied to the market on October 16 and 17, 1999.  Complaint, ¶¶ 21, 23, 24, 26; Complaint, Exhibits F and G.

7.     This case is removable from state court to federal court on the basis of federal question jurisdiction under 28 U.S.C. § 1331 and 28 U.S.C. § 1441(b).  For each of two reasons, removal is fully appropriate under the federal removal statute and relevant precedent.  

8.     First, the Complaint, on its face, presents federal questions.  Plaintiff demands payment pursuant to an express or implied “contract” purportedly created by the ISO’s administration of the market under FERC-filed and approved market rules.  Such rates, terms and conditions (including the terms and conditions of participation in the New England electricity markets administered by the ISO pursuant to FERC-filed tariffs) for wholesale electricity are entrusted to the exclusive jurisdiction of FERC pursuant to the Federal Power Act.  See, e.g., Mississippi Power & Light Co. v. Mississippi, 487 U.S. 354 (1988).   Under Section 205, “[p]ublic utilities must . . . file with the FERC ‘schedules showing all rates and charges for any transmission or sale subject to the jurisdiction of the Commission,’ and give notice to the FERC and the public of any proposed changes.”  Boroughs of Ellwood City, Grove City, New Wilmington, Wampum, and Zelienople, Pennsylvania v. F.E.R.C., 701 F.2d 266, 267 (3d Cir. 1983), quoting 16 U.S.C. § 824(c) and (d) (1976 & Supp. V 1981).  FERC has specifically found that the market rules must be filed with the Commission under Section 205 of the Federal Power Act because, inter alia, they set forth procedures governing how prices will be determined.  New England Power Pool, 85 FERC ¶ 61,379 at p. 62,459 (1998).

9.     Indeed, Indeck filed a Complaint Requesting Fast Track Processing and Request for Immediate Action before FERC when it challenged an action of the ISO under a different provision of the very Market Rule and Procedure that applies in this instance.  See Order Granting Complaint Requesting Fast Track Processing attached to the Complaint as Exhibit “I”.  However, plaintiff here is attempting to negotiate an end-run around FERC.  Simply put, there is no express or implied contract between the ISO and the plaintiff, directly or indirectly, that is not a federally-filed tariff or rate schedule.  The relationship which forms the basis for this dispute is regulated by FERC.  The Complaint does not state otherwise.

10.     In similar circumstances, the courts have held that removal of an action from state court is proper.  For example, in Marcus v. AT&T Corporation, 138 F.3d 46 (2d Cir. 1998), the United States Court of Appeals for the Second Circuit held that removal is proper with respect to a cause of action – though (in that case) framed as a breach of warranty claim grounded in state law – that is actually federal in nature.  In the Marcus decision, the court found that the cause of action sought to enforce the terms of the agreements between AT&T and its customers.  Citing American Tel. & Tel. Co. v. New York, 83 F.2d 549 (2d Cir. 1996), the court found that a federal question was at issue because the “‘legal relationship between AT&T and its customers is defined by the tariffs, which consist of the terms and conditions of the common carrier’s service and rates, that AT&T is required to file and maintain with’ the [Federal Communications Commission] under the [Federal Communications Act].”  138 F.3d at 56.  Similarly, the United States Court of Appeals for the Seventh Circuit in Cahnmann v. Sprint Corp., 133 F.3d 484 (7th Cir. 1998), found removal proper due to a federal question, based on the principles that: (1) the filed tariff is the contract between the plaintiff and the communications carrier (Sprint); (2) if Sprint violated the tariff to the plaintiff’s detriment, she would be entitled to proceed against Sprint under federal law at the FCC or in federal court; (3) a tariff is a regulation, so that a suit to enforce or invalidate it arises under federal law; and (4) federal regulation defines the entire contractual relation between the parties.  133 F.2d at 487-89.

11.     The same is true of the legal relationship among the ISO, NEPOOL and the plaintiff: it is wholly specified in the terms and conditions of the tariffs and rate schedules that are on file with the jurisdictional federal agency pursuant to Section 205 of the Federal Power Act – in this case, FERC.  The reasoning of Marcus and Cahnmann applies even more strongly here, because the sale of energy by Indeck in the market was not to the ISO, but to the NEPOOL participants, who purchased the energy in accordance with the extant FERC-approved and filed market rules.  Therefore, removal is proper.

12.     Indeck asserts eight causes of action against ISO in the Complaint, two counts for alleged breach of express contract, two counts for alleged breach of implied contract, two counts based on promissory estoppel, one count for alleged violation of the Massachusetts Consumer Protection Statute  and one count for fraud.  Indeed, it alleges one state law cause of action under Massachusetts law, but such claim is really a recharacterization of the damages it seeks pursuant to federal law.  See Complaint at Fourth Cause of Action.  The state law cause of action involves the same factual background, namely the dispute over the provision of energy at certain rates, as the remainder of the federal causes of action.  Where as here,  “federal and state claims involve a common set of operative facts,” the federal court will exercise pendent jurisdiction over the state law claims.  Bacardi v. Bacardi Corp., 677 F. Supp. 253, 256 (D. Del. 1988).

13.     Second, removal is appropriate because federal law completely preempts any state law issues in the Complaint.  The “complete preemption” doctrine is an exception to the well-pleaded complaint rule.  Under this doctrine, “Congress may so completely preempt a particular area [of state law] that any civil complaint raising this select group of claims is necessarily federal in character.”  Metropolitan Life Ins. Co. v. Taylor, 481 U.S. 58, 63-64 (1987).  In these cases, “any claim purportedly based on that pre-empted state law is considered, from its inception, a federal claim, and therefore arises under federal law.” Caterpillar, Inc. v. Williams, 482 U.S. 386, 393 (1987).  Accord Franchise Tax Bd. v. Construction Laborers Vacation Trust, 463 U.S. 1, 24 (1983) (“if a federal cause of action completely preempts a state cause of action any complaint that comes within the scope of the federal cause of action necessarily ‘arises under’ federal law”).

14.     The Federal Power Act grants to FERC the authority to determine whether any wholesale power rate, charge or contract is just and reasonable.  16 U.S.C. § 824d(a).  As the Supreme Court established in Mississippi Power & Light Co. v. Mississippi, 487 U.S. 354, 374 (1988), “Congress has drawn a bright line between state and federal authority in the setting of wholesale rates and in the regulation of agreements that affect wholesale rates.  States may not regulate in areas where FERC has properly exercised its jurisdiction to determine just and reasonable wholesale rates or to insure that agreements affecting wholesale rates are reasonable.”

15.     Here, plaintiff’s Complaint challenges the propriety of the ISO’s actions administering the wholesale power market pursuant to tariffs and market rules filed with and approved by FERC.  As such, it is a matter within FERC’s exclusive authority.  See Mississippi Power & Light Co., 487 U.S. at 371 (“FERC has exclusive authority to determine the reasonableness of wholesale rates”).  Thus, challenges to wholesale power rates, such as this, are completely preempted by the Federal Power Act, and any claim asserted in the Complaint necessarily arises under federal law.

16.     A copy of the Notice of Removal has been sent to all counsel of record and will be filed promptly with the Clerk of Court for the Superior Court of the State of Delaware in and for New Castle County, in accordance with 18 U.S.C. § 1446(d).

Dated:    November 21, 2000




OF COUNSEL:

Leslie E. John

Stacy L. Broad

BALLARD SPAHR ANDREWS

  & INGERSOLL, LLP

1735 Market Street, 51st Floor

Philadelphia, PA  19103-7599

(215) 665-8500

Kathleen A. Carrigan

General Counsel

ISO NEW ENGLAND INC.

One Sullivan Road

Holyoke, MA  01400-2841

Dated:   November 21, 2000

444803
POTTER ANDERSON & CORROON LLP 

By___________________________________

       
W. Harding Drane, Jr. (#1023)


Richard L. Horwitz (#2246)


Hercules Plaza


1313 North Market Street


P. O. Box 951


Wilmington, Delaware  19899


(302) 984-6000

Attorneys for Defendant 

ISO New England Inc.



CERTIFICATE OF SERVICE


I hereby certify that on November 21, 2000, a true and correct copy of the foregoing Notice of Removal was served as follows upon plaintiff’s counsel:

Richard D. Allen, Esquire

MORRIS, NICHOLS, ARSHT & TUNNELL

1201 North Market Street

P. O. Box 1347

Wilmington, DE 19899 (BY HAND)

Larry F. Eisenstat

DICKSTEIN SHAPIRO MORIN & OSHINSKY LLP

2102 L Street, N.W.

Washington, DC 20037 (BY FEDERAL EXPRESS)








____________________________








W. Harding Drane, Jr.

�	The ISO is required by FERC to be independent of any market participant.  New England Power Pool, 79 FERC ¶ 61,374, at p. 62,587 (1997).  Accordingly, the ISO neither buys nor sells power in the energy market.
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